
ELECTRONIC FILING, RECEIVED, CLERK’S OFFICE, NOVEMBER 18, 2005

BEFORE TUE ILLINOIS POLLUTION CONTROL BOARD
OF TEE STATE OF ILLINOIS

DYNEGY MIDWEST GENERATION, INC.)
(WOOD RIVER POWER STATION), )

)
Petitioner, )

) PCBNo.2006-074
v. ) (CAAPPPermitAppeal)

)
ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

NOTICE

To: DorothyGunn,Clerk SheldonA. Zabel
illinois Pollution ControlBoard KathleenC. Bassi
100WestRandolphStreet StephenJ. Bonebrake
Suite11-500 JoshuaR. More
Chicago,Illinois 60601 KavitaM. Patel

SchiffHardin,LLP
BradleyP. Halloran 6600SearsTower
HearingOfficer 233 SouthWackerDrive
JamesR. ThompsonCenter, Chicago,Illinois 60606
Suite 11-500
100WestRandolphStreet
Chicago,Illinois 60601

PLEASETAKE NOTICEthatI havetodayelectronicallyfiled with theOffice of
theClerkoftheIllinois PollutionControl BoardtheAPPEARANCES,MOTION IN
OPPOSITIONTO PETITIONER’SREQUESTFORSTAY andAFFIDAVIT ofthe
Respondent,Illinois EnvironmentalProtectionAgency,acopyofwhich is herewith
sen’edupon theassignedHearingOfficerandtheattorneysfor thePetitioner.

Respectthllysubmittedby,

Robb H. Layman
AssistantCounsel

Dated:November18, 2005
Illinois EnvironmentalProtectionAgency
1021NorthGrandAvenueEast
P.O.Box 19276
Springfield,Illinois 62794-9276
(217)524-9137
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BEFORETHE ILLINOIS POLLUTION CONTROLBOAR])
OF TIlE STATE OF ILLINOIS

DYNEGY MIDWEST GENERATION,INC.)
(WOOD RiVERPOWERSTATION), )

)
Petitioner, )

) PCB No. 2006-074
v. ) (CAAPPPennitAppeal)

)
ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

APPEARANCE

NOW COMESRobbH. Laymanandentershis appearanceon behalfofthe

Respondent,ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY, asoneofits

attorneysin theabove-captionedmatter.

Respectfullysubmittedby,

Robb H. Layman
AssistantCounsel

Dated:November18,2005
Illinois EnvironmentalProtectionAgency
1021 NorthGrandAvenueEast
P.O.Box 19276
Springfield,illinois 62794-9276
(217)524-9137
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BEFORETHE ILLINOIS POLLUTION CONTROLBOARD
OFTHE STATE OFILLINOIS

DYNEGY MIDWEST GENERATION,NC.)
(WOODRIVER POWERSTATION), )

)
Petitioner, )

) PCBNo.2006-074
v. ) (CAAPPPermitAppeal)

)
ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

APPEARANCE

NOW COMESSallyCatterandentersher appearanceon behalfof the

Respondent,ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY, asoneofits

attorneysin theabove-captionedmatter.

Respectfullysubmittedby,

Sally C~rter
AssistantCounsel

Dated:November18, 2005
Illinois EnvironmentalProtectionAgency
1021 NorthGrandAvenueEast
P.O.Box 19276
Springfield,Illinois 62794-9276
(217)782-5544
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BEFORETHE ILLINOIS POLLUTION CONTROL BOARD
OF TILE STATE OF ILLINOIS

DYNEGY MIDWEST GENERATION,INC.)
(WOODRIVERPOWERSTATION), )

)
Petitioner, )

) PCBNo. 2006-074
v. ) (CAAPPPermitAppeal)

)
ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

MOTION IN OPPOSITIONTO

PETITIONER’SREOUESTFORSTAY

NOW COMEStheRespondent,ILLINOIS ENVIRONMENTAL PROTECTION

AGENCY(“Illinois EPA”), byandthroughits attorneys,andmovestheIllinois Pollution

ControlBoard(“Board”) to denythePetitioner’s,DYNEGY MIDWEST

GENERATION, INC., (hereinafter“Dynegy Midwest Generation”or “Petitioner”),

requestfor astayof theeffectivenessoftheCleanAir Act PermitProgram(“CAAPP”)

permitissuedin theabove-captionedmatter.

INTRODUCTION

Actingin accordancewith its authorityundertheCAAPPprovisionsofthe

Illinois EnvironmentalProtectionAct (hereinafter“Act”), 415ILCS5/39.5(2004), the

Illinois EPAissuedaCAAPPpermitto DynegyMidwestGenerationon September29,

2005. Thepermit authorizedtheoperationof anelectricalpowergenerationfacility

knownas theWoodRiverPowerStation. The facility is locatedat #1 ChessenLanein

Alton, illinois.
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OnNovember3, 2005,attorneysfor the Petitionerfiled this appeal(hereinafter

‘Petition”) with theBoardchallengingcertainpermitconditionscontainedwithinthe

CAAPPpermit issuedby theillinois EPA. The Illinois EPA receivedanelectronic

versionof theappealon thesamedate. Formalnoticeoftheappealwasservedupon the

Illinois EPAon November7, 2005.

As partofits Petition,DynegyMidwest Generationseeksastayof the

effectivenessoftheentireCA.APPpermit, citing two principalgroundsfor its requested

relief. First,Petitionerallegesthat theCAAPPpermit is subjectto theautomaticstay

provisionof the illinois AdministrativeProcedureAct (“APA’), 5 JLCS100/10-

65(b)(2004). As an alternativebasis fbr ablanketstayoftheCAAPPpermit,Petitioner

allegesfactsintendedto supporttheBoard’suseofits discretionarystayauthority.

In accordancewith theBoard’sproceduralrequirements,the Illinois EPAmay file

a responseto anymotionwithin 14 daysafterserviéeofthemotion. See,35 IlL Adm.

Code101.500(d).

ARGUMENT

The illinois EPAurgestheBoardto denyPetitioner’srequestfor astayofthe

effectivenessoftheentire CAAPPpermit. Forreasonsthatareexplainedin detailbelow,

Petitionercannotavail itselfoftheprotectionsaffordedby theAPA’s automaticstay

provisionasamatteroflaw. Further,Petitionerhasfailed to demonstratesufficient

justificationfor theBoardto grantablanketstayoftheCAAPPpermitunderits

discretionarystayauthority. Giventheabsenceof an alternativerequestby Petitioner

seekingeithera stayof contestedCAAPPpermitconditionsoranyotherrelief deemed

justandappropriate,theBoardshoulddeclineto grantanystayreliefwhatsoever.
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I. TheCAAPP permitissued by the Illinois EPA shouldnotbe stayedin
its entiretyby reason of the APA’s automaticstayprovision.

Thefirst argumentraisedby Petitionermaintainsthat theCAAPPpermitin this

proceedingis subjectto theautomaticstayprovisionoftheAPA. See,Petition atpage5.

TheautomaticstayprovisionundertheAPA governsadministrativeproceedings

involving licensing,includinga“new licensewith referenceto anyactivity of a

continuingnature.” See,5 ILCS100/10-65(b). TheCAAPPpermit at issuein this

proceedinggovernsemissions-relatedactivitiesat an existing,majorstationarysourcein

Illinois. Accordingly,theillinois EPAdoesnot disputethat theCAAPPpermit is

synonymouswith alicensethat is ofa continuingnature.Seealso, 5 ILCS100/1-35

(2004)(defining“license” asthe“whole orpartofany agencypermit...requiredby

law”).

In its argument,Petitionerpostulatesthat theAPA automaticallystaysthe

effectivenessoftheCAAPPpermituntil aftertheBoardhasrenderedafinal adjudication

on themeritsofthisappeal. Citing to aThirdDistrict AppellateCourt ruling from over

two decadesago,Petitionerreasonsthat theAPA’s stayprovisioncontinuesto apply

throughoutthedurationofthependingappealbecauseit is theBoard,not the Illinois

EPA, that makesthe“final agencydecision”on thepermit. See,Borg-Warner

Corporation v. Mauzy,427 N.E.2d415,56111. Dec. 335(3”’ Dist. 1981). Thestay

provisionwould alsoapparentlyensurethat thePetitionercontinuesto abideby the terms

of”theexistinglicense[which] shallcontinuein full forceandeffect.” See,5 JLCS

100/1-65(b)(2004).In thiscase,that“existing license”is theunderlyingStateoperating
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permits’ that havebeenseparatelygoverningthefacility’s operationssincetheillinois

EPA’s original receiptofthepermit application. See,415ILCS5/39.5(4)(b)(2004).

TheBorg-WarnerdecisionupheldtheAPA’s automaticstayprovision in the

contextofarenewalforaNationalPollutantDischargeElimination System(“NPDES”)

permit soughtbeforetheIllinois EPA. Notably, thecourtobserved:

“A final decision,in thesenseofa final andbindingdecisioncomingoutof the
asiministrativeprocessbeforetheadministrativeagencieswith decisionmaking
power,will notbe forthcomingin the instantcaseuntil thePCB ruleson the
permit application.”

Borg-Warner,56111. Dec. at 341. TheIllinois EPAconcedesthat theBorg-Warner

decisionmaystill reflectgood law andthat it probablywarrants,in theappropriatecase,

applicationofthedoctrineofstaredecisisby Illinois courts. Moreover,the Illinois EPA

observesthat theruling is apparentlyin perfectharmonywith other subsequentdecisions

by Illinois courtsthataddressedtherespectiverolesofthe illinois EPA andtheBoardin

permittingmattersundertheAct. In this regard,theillinois EPAis fully cognizantofthe

“administrativecontinuum”thatexistswith respectto theBoardin mostpermitting

matters,and theCAAPPprogramitselfdoesnot revealtheGeneralAssembly’s

intentionsto changethis administrativearrangement.See,illinois EPAv. illinois

Pollution ControlBoard, 486NE2d293,294 (3”’ Dist. 1985),affirmed.illinois EPAv.

Illinois Pollution ControlBoard, 503 NB2d 343, 345 (ilL 1986);ESGWatts, Inc., v.

Illinois Pollution ControlBoard, 676N.E.2d299, 304 (3”’ Dist. 1997). Thus, it is the

Board’sdecisionin reviewingwhetheraCAAPPpermitshouldissuethatultimately

determineswhenthepermitbecomesfinal.

In limited situations,it is possiblethat a facility’s operationduring thependingreviewof the CA.APP

permitapplicationwasalsoauthorizedin a Stateconstructionpermit.
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While theBorg- Warner opinionmayoffer someinterestingreading,it doesnot

provideaproperprecedentin this case.This conclusioncanbearrivedbecausetheAPA

simplydoesnot applyto theseCAAPPpermit appealproceedings.Foronereason,the

APA’svariousprovisionsshouldnot applywheretheGeneralAssemblyhaseffectively

exemptedthemfrom aparticularstatutoryscheme.Oneexampleofthis exerciseof

legislativediscretionis foundwith administrativecitations,whichunderSection31.1 of

theAct arenot subjectto thecontestedcaseprovisionsof theAPA. See.415 ILCS

5/31.1(’e,)(2004). In thecaseoftheAct’s CAAPPprovisions,asimilarbasisfor

exemptionis providedby thepermit severabilityrequirementsthat governtheillinois

EPA’s issuanceof CAAPPpermits.

Section39.5(7)of theIllinois CAAPPsetsforthrequirementsgoverningthe

permitcontentfor everyCAAPPpermit issuedby theillinois EPA. Seegenerally,415

ILCS5/39.S(7)(2004). Section39.5(7)(i) oftheAct providesthat:

“Each CAAPPpermit issuedundersubsection10 ofthisSectionshall includea
severabilityclauseto ensurethecontinuedvalidity ofthevariouspermit
requirementsin theeventof achallengeto anyportionsofthepermit.”

415JLCS5/39.5(7fl’i)(2004). This provisionrepresentssomethingmorethanthe trivial

or inconsequentialdictatesto an agencyin its administrationofapermitprogram.

Rather,it clearlycontemplatesa legaleffect uponapermittingactionthat extendsbeyond

thescopeof thepermit’s terms. In otherwords,the GeneralAssemblywasnot simply

speakingto the Illinois EPA but, rather,to a largeraudience.By observingthat a

componentofaCAAPPpermit shall retaina“continuedvalidity,” lawmakersclearly

proscribedthat theuncontestedconditionsof aCAAPPpermitmustcontinueto survive

notwithstandingachallengeto thepermit’sotherterms. This languagesignifiesan
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unambiguousintent to exempisomesegmentof theCAAPPpermit from anykind of

protectivestayduringthepermitappealprocess.Forthis reason,theautomaticstay

provisionoftheAPA cannotbesaidto governCAAPPpermitsissuedpursuantto the

Act.

The Boardshouldalso rejectthePetitioner’sautomaticstayargumenton entirely

separategrounds. PetitionersuggeststhattheAPA’s automaticstayprovisionappliesby

virtue ofthe licensingthat is beingobtainedthroughtheCAAPPpermittingprocess.

However,theAPA containsagrandfatheringclausethatspecificallyexemptsan

administrativeagencythatpreviouslypossessed“existingprocedureson July 1, 1977” for

contestedcaseor licensingmatters.See,5 JLCS100/1-5(a)(2004). Wheresuch

provisionswerein existenceprior to theJuly 1, 1977,date,thoseexistingprovisions

continueto apply. Id.

Proceduralruleshavebeenin placewith theBoardsinceshortlyafterits formal

creation. BecausethepermittingschemeestablishedbytheAct contemplatedappealsto

theBoard,proceduralruleswerecreatedin thoseearlyyearsto guidetheBoardin its

deliberations.Similar to thecurrentBoardproceduresforpermittingdisputes,theearlier

rulesreferencedtheBoard’senforcementproceduresin providingspecificrequirements

for thepermit appealprocess.Theywerethen,astheyaretoday,contestedcase

requirementsbyvirtue of theirverynature.

Theearliestversionof theBoard’sproceduralregulationswasadoptedon

October8, 1970 in theR70-4 rulemakingandwassubsequentlypublishedby theIllinois

SecretaryofState’sofficeas‘ProceduralRules.” Thoserulesincludedrequirementsfor

permit appeals,effectivethroughFebruary14, 1974,andtheyrequiredsuchproceedings
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to beconductedaccordingto theBoard’sPartIll rulespertainingto enforcement.See,

Rule502. In contrastto theRegulatoryandNonadjudicativeHearingsandProceedings,

theEnforcementProceedingsof PartIII containeda plethoraofcontestedcase

requirements,includingprovisionsforthefiling ofapetition(i.e., Rule304),

authorizationfor hearing(i.e., Rule306),motionpractice(i.e., Rule308),discovery(i.e.,

Rule313),conductofthehearing(Rule318),presentationof evidence(i.e.,Rule321),

examinationofwitnesses(i.e.,Rules324, 325 and327)and final disposition(i.e.,Rule

322). . A laterversionoftheserules,includingamendments,wasadoptedby theBoard

on August29, 1974.

The‘ProceduralRules”that originally guidedtheBoardin enforcementcasesand

permitappealsformedthebasicframeworkfor thecurrent-dayversionoftheBoard’s

proceduralregulationspromulgatedat35 Ill. Adm. Code101-130.AlthoughtheBoard’s

proceduralrulesmayhaveevolvedandexpandedovertime, thecorefeaturesofthe

adversarialprocessgoverningthesecaseshaveremainedsubstantiallythe same,

includingthoserulesgoverningCAAPPpermitappeals.BecausetheBoardhadsuch

proceduresin placeprior to July 1, 1977, thoseprocedureseffectivelysecuredthe

Board’sexemptionfrom theAPA’s contestedcaserequirements.And so longasthose

underlyingprocedureshistoricallysatisfiedthe grandfatheringclause,it shouldnotmatter

that theAct’s CAAPPprogramwasenactedsometwentyyearslater. After all, it is the

proceduresapplicableto contestedcasesandtheirpoint oforigin that is relevantto this

analysis,not theadventofthepermittingprogramitself.2

2 PetitioneTmaycounterthat theBorg- Wanser decisionis atoddswith this argumentandthat partof the
appellatecourt’sruling held thatthe APA’s grandfatheringclausedid notapply to theBoard’srulesfor the
NPDES permit program.Thecourt’sdiscussion on the issue ofthe grandfathering clause is inapposite here.
TheNPDESrulesat issuewerewritten in a way thatconditionedtheir effectivenessupon a futureevent.
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IL TheCAAPPpermitissued by the Illinois EPA should not be stayedin
its entiretyby reasonof Petitioner’salleged justifications.

Separateandapartfrom its APA-relatedargument,PetitionerofferstheBoard an

alternativebasisfor grantingablanketstayoftheCAAPPpermit. Specifically,

Petitionersuggeststhat theBoardstaytheentireCAAPPpermit aspartof its

discretionarystayauthority. See,Petition atpages5-7. While thereasonsput forward

by Petitionermight havesufficedto justify a stayoftheCAAPPpermit’scontested

conditionshadonebeensought,Petitionerfails to demonstratea clearandconvincing

needfor abroaderstay. Evenif thePetitionercouldmustermorepersuasivearguments

on this issue,the fllinois EPAquestionswhethersuchan all-encompassingremedyis

appropriateunderanycircumstances.NotwithstandingtheBoard’srecentpracticein

otherC/SAP?appeals,theIllinois EPAhascometo regardblanket staysofCAAPP

permitsasincongruouswith theaimsofthe illinois CAAPP andneedlesslyover-

protectivein light ofattributescommonto theseappeals.

Section105.304(b)of Title 35 oftheBoard’sproceduralregulationsprovidesthat

apetition for reviewofaCAAPPpermit may includea requestfor stay. TheBoardhas

frequentlygrantedstaysin permitproceedings,oftenciting to thevariousfactors

consideredby fllinois courtsat commonlaw. The factorsthat areusuallyexaminedby

theBoardincludetheexistenceof aclearlyascertainableright thatwarrantsprotection,

irreparableinjury in theabsenceofastay,the lack ofanadequatelegal remedyanda

Whentheeventactuallytookplace,the effectivenessof the rulesoccurredafter theJuly 1, 1977,date
establishedin thegrandfatheringclause.More importantly, inaddressinganissuethat wasnotcentralto
theappeal,theappellatecourtappearstohaveerroneouslyplacedtoomuchemphasison the substantive
permittingproceduresof theNPDESprogram,ratherthanthoseproceduresapplicableto theBoard’s
contestedcasehearings.A properconstructionofthe MA demandsthat the focusbeplacedon the
existingprocedures“specifically for contestedcasesor licensing.”5 FLCS100/1-5(a) (2004).
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probabilityof successon themeritsofthecontroversy.See,Bridgestone/FirestoneOff-

road Tire Companyv. Illinois EPA,PCB02-31at page3 (November1, 2001);

CommunityLandfill CompanyandCity ofMorris v. Illinois EPA, PCBNo. 01-48and01-

49 (consolidated)atpage5 (October19, 2000),citingJunkuncv. Si Advanced

Technology& Manufacturing,498 N.E.2d1179 (15t Dist. 1986). However,theBoardhas

notedthat its considerationis notconfinedexclusivelyto thosefactorsnormusteachone

of thosefactorsbe consideredby theBoardin everycase.See,Bridgestone/Firestoneat

page3.

TheBoardhascommonlyevaluatedstayrequestswith aneyetowardthenature

ofthe injury thatmight befall anapplicantfromhavingto complywith permit conditions,

suchasthecompelledexpenditureof“significant resources,”AbitecCorporationv.

illinois EPA,PCBNo. 03-95at page1 (February20, 2003),or theeffectuallossof

appealrights priorto a final legaldetermination.Bridgestone/Firestoneatpage3. The

Boardhasalsoaffordedspecialattentionto the“likelihood ofenvironmentalharm” for

anystaythatmaybe granted. See,Bridgestone/Firestoneat page3; AbitecCorporation

at1; CommunityLandfill Companyand CityofMorris v. illinois EPA, atpage4.

i. Considerationoftraditionalfactors

Petitioner’sMotion touches,albeitsketchily,on someoftherelevantfactorsin

thisanalysis. See,Petition at pages5-7. The Illinois EPA generallyacceptsthat

Petitionershouldnotbe requiredto expendexorbitantcostsin complyingwith challenged

monitoring,reportingorrecord-keepingrequirementsoftheCAAPPpermituntil afterit

is providedits proverbial“thy in court.” Petitioner’srightofappeallikewiseshouldnot

be cut shortor renderedmootbecauseit wasunableto obtaina legal ruling beforebeing
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requiredto complywith thosetermsofthepermitthataredeemedobjectionable.The

Illinois EPArecognizesthesereasonsasa legitimatebasisfor authorizingastayof

permit conditionscontestedon appeal.However,theyarenot at all instructiveto

Petitioner’sclaim thata stayoftheentireCAAPPpermit is needed.

Judgingbya fair readingofthePetition,Petitionerhaschallengedarelatively

small numberof theconditionscontainedin theoverall CAAPPpermit, thusleavingthe

lion’s shareofthepermit conditionsunaffectedby theappeal. Much of thegistof

Petitioner’sappealpertainsto “periodicmonitoring,” includinga numberofprovisions

dealingwith emissionstesting,reporting,record-keepingandmonitoringofemissions

that arepurportedlybeyondthescopeoftheillinois EPA’s statutorypennit authority. If

thevastmajorityofthepermit’stermsareuncontested,it cannotlogically follow that the

absenceof a stay for thoseconditionswill preventthePetitionerfrom exercisingaright

ofappeal. Similarly, it is difficult to discernwhy Petitioner’scompliancewith

uncontestedpermit conditionswould causeirreparablehann,especiallyif onecan

assume,ashere,that thecruxof CAAPPpermittingrequirementswerecarriedover from

previously-existingStateoperatingpermits.3

TheIllinois EPA does not disputethat the Clean Air Act’s (“CAA”) TitleV program,which formed the
frameworkfor the Illinois CAAPP,requiresonly a marshallingof pre-existing“applicable requirements”
into a single operating permitfor a major source and that it does notgenerally authorizenewsubstantive
requirements.See,Appalachian PowerCompanyv. Illinois EPA, 208 F.3d1015, 1026-1027 (D.C. Circuit,
2000); Ohio PublicInterestResearchGroup v. Whitman,386 F.3d792, 794 (

6
th Cir. 2004); In re: Peabody

WesternCoal Company,CAA Appeal No.04-01, slip op. at 6 (EAB,February 18, 2005). Asidefrom the
conditions lawfiutly imposedby the Illinois EPA for periodicmonitoringandother miscellaneousmatters.
the remainderof theCAAPPperñiit should be comprised of the pre-existing requirements that were
previously permitted. A casualcomparisonofthe CAAPP permit and thePetitionsuggests that the present
appeal only calls into question a relativelysmall fraction ofpermit conditionscontainedin the overall
CAAPPpermit.
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IL Other related factors

Petitionerarguesthat theabsenceofablanketstaywouldcause“admipistrative

confusion” because theuncontestedconditionsof theCAAPPpermitwould remainin

effect while thechallengedconditionswould be governedby the “old stateoperating

permits.” Petition at pages6-7. Thefllinois EPA takesexception to akeyassumptionin

thePetitioner’sargument. In theIllinois EPA’sview, the vestigesof anyformerState

operatingpermitsfor thisCA.APPsourcedissipatedupontheillinois EPA’s issuance of

the CAAPP permit on September29, 2005. This areaof discussionmaybe a significant

sourceofPetitioner’smisunderstanding,thusexplainingits confusion with theeffectsof

a limited stay.

Section39.5(4)(b)statesthat a CAAPPsourcemustabideby the termsofits

previousStateoperatingpermit, eventhoughthepermit mayhaveexpired,“until the

source’sCAAPP permit hasbeenissued.”See,415 ILCS5/39.5(4)(b) (2004).~ A few

subsectionslater, thestatuteprovidesthatthe CAAPP permit“shall uponbecoming

effectivesupercedetheStateoperatingpermit.” See, 415ILCS5/39.5(4)(g)(2004).

Takentogether,theseprovisionsindicatethatpermitissuanceandpermiteffectiveness

for aCAAPPpermitaresynonymousandthatanyunderlyingStateoperatingpermit

becomesanullity upon theaforementionedoccurrence.The GeneralAssemblycouldnot

havereasonablyintendedfor asource’sobligationto enduponpermitissuance,onlyto

~ PetitioneralsoreferencesSection9.1(0of theAct asa sourceof authorityfor its propositionthatthe
State operatingpermitcontinuesin effectuntil theCAAPPpermit is issued.See,Petitionatpage5. This
assertionis erroneous.Section9. Iffi appliesonly toNewSourceReviewpermitsissuedunderthe
authorityof theCAA, not CAAPP permitsspecificallygovernedby Section39.5. Although thetextof the
subsection is silent with respectto thisdistinction, it shouldbeconstrued with referenceto its contextand
surroundingprovisions,whichareconfinedentirelyto specifiedCAA programs. Alternatively,to the
extentthattheAct’s CAAPPrequirementsaremorespecific to CAAPPpermits,theprovisionfoundat
Section39.5(4)(b)would apply insteadof themoregeneralprovisionunderSection9.1(f).

11



ELECTRONIC FILING, RECEIVED, CLERK’S OFFICE, NOVEMBER 18, 2005

have theCAAPP permit’s superceding effect on theStateoperatingpermit delayeduntil

permiteffectiveness.

Petitionerapparentlyreadsthe above-referencedprovisionsasthoughtheyapply

to theBoard’s final action in this appeal. See,Petitionat page5. However,this

argumentignoresotherprovisionsof theAct that clearlydepictthe Illinois EPAasthe

permit-issuer.No clearerevidenceof this intent canbe found thanthenumerous

provisionsof Section39.5(9)oftheAct, which governtheUnitedStatesEnvironmental

ProtectionAgency’s(hereinafter“USEPA”) participationandrole in reviewingthe

CAAPP permits.See,415 ILCS5/39.5(9)(2004).~ OtherprovisionsoftheAct similarly

establishthat permit issuancedenotestheactionof the Illinois EPA, not theBoard,in the

contextofCAAPP permitting.6

As previouslymentioned,the Illinois EPA doesnotdenythat theCAAPP

permittingprocessis analogousto the typeof “administrativecontinuum”recognizedby

Illinois courtsin otherpermittingprogramsunder theAct. In this respect,theIllinois

EPA performsarole underthe Illinois CAAPP that requires,in essence,a defacto

issuanceof a CAAPP permit. TheBoard’sobligationin adjudicatingwhetherthepermit

shouldissue, in contrast,is a dejure-likefunctionthat, while critical in termsof

See.415ILCS 5/39.5(9)(b)(notingrequirementthatthe Illinois EPA shall not ‘issue” the proposed
permit if USEPA provides a writtenobjection within the45 dayreview period); 4/5ILCS
5/39.5~9)~(explainingthat when the Illinois EPA is in receipt of a USEPAobjection arising from a
petition, the “Agency shall not issuethe permit”); 415 ILCS 5/39.5(9)(g)(observing requirements for
whenevera USEPAobjection is receivedby the Illinois EPA following its issuanceof a permitafter the
expirationof the 45-day review periodandprior to receipt of an objection arising from a petition). Notably,
onesuchprovision statesthat the “effectivenessof a permitor its requirements”is notstayedby virtue of
the filing of a petition with USEPA, See.4/5ILCS5/39.5(9)(J).

6 The requirements in Section 39.5(10),entitled“Final AgencyAction,” recognizethestandardsfor
permit issuanceby the Illinois EPA. 415JLCS5/39.5(10)(2004). Similarly, the review provisions for Title
V permits, codified at Section40.2, focus on a permit denial or a grant of a permit with conditionsas a
basis for appeal to the Board. See,415 !LCSS/40.2(’a)(2004). The latter provisionseven gosofar as to
reference“final permitaction” in relationto the Illinois EPA’s permitdecision. Id.
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determiningwhether a permit issued by theIllinois EPAbecomesfinal, shouldnotcolor

themeaningofotherlegal terms.7Theissuanceoreffectivenessofa CAAPP permit is

functionallydistinct from the legalismsassociatedwith whenaCAAPPpermit becomes

final.

Evenputting asidethe legal semanticsposedby this issue,thethrust of

Petitioner’sargumentmissesits mark. Any confusionstemmingfrom theappealphase

of the Title V programshouldbe fairly modestcomparedto thepast. Priorto the

enactmentof the CAA Amendmentsof 1990,statesissuedpermitsundera patchworkof

variousprograms. In Illinois andelsewhere,numerouspermitsfor separateor discrete

pollutant-emittingactivitieswould oftenexistfor an individual sourceof majoremissions

andthey frequentlydid notaddresstheapplicabilityof all otherCAA or state(i.e.,State

ImplementationProgram(“SIP”)) requirements.8TheTitle V operatingpermitprogram

ensuredthat all of a majorsource’sapplicablestateandCAA-relatedrequirementswould

bebroughttogetherinto a single,comprehensivedocument. In doing so, thelegislation

soughtto minimizetheconfusionbroughtaboutfrom theabsenceof a unilorm federal

permittingsystem.9By trying to breathlife into theStateoperatingpermitsbeyondthe

dateof theIllinois EPA’spennit issuance,Petitioner’sargumentwould actuallyprolong

oneof theveryproblemsthat theTitle V permittingschemewasmeantto remedy.

As a practicalmatter,Petitioner’srequestedreliefheliesthenotionthat former Stateoperatingpermits
continueto governthe facility’s operationsuntil theBoard issuesits final ruling in this cause.After all, it
is theCAAPPpermit issuedby the Illinois EPAfrom which thePetitioneris seekinga stay.

See,David P. Novello, TheNewCleanAir Ac: OperatingPennit Program: EPA ‘s Final Rules.23

EnvironmentalLaw Reporter10080,10081-10082(February1993).

~ Id.
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Petitioneralsomentionsin passingthat theIllinois EPA’s failure to providea

sufficientstatementofbasisfortheCAAPPpermit is anotherreasonfor stayingtheentire

permit. Petition atpage 7. BecausePetitionertreatsthis issueseparatelyin its Petition,

theflhinois EPAwill not fully addressthemeritsof theargumentin thisMotion.

However,theIllinois EPAwill briefly respondto the issueasit relatesto thePetitioner’s

requestfor stay.

Thestatementofbasisenvisionedby thestatuteis an informationalrequirement

that is meantto facilitateboth thepublic andTJSEPA’sunderstandingofthepermit

decisionin thedraftphaseofpermitting.See,415 ILCS5/39.5(8)(b)(2004j It is not a

partof, nordoesit otherwiseaffect, thecontentoftheCAMP permitandit doesnot bind

or imposelegal consequencesin thesamemannerthat apermit itselfdoes.The Illinois

EPAgenerallydoesnotbelievethat anyperceivedinadequaciesin thestatementofbasis

can lawfully rendertheentireCAAPP permit defective.

In this instance,thePetitioneridentifiedits grievanceswith respectto theCAAPP

permit’sconditionsnotwithstandingtheallegedflaws in theunderlyingstatementof

basis. To theextentthat somethingcontainedin astatementof basisis found

objectionable,or is left out altogether,theIllinois EPAsuggeststhat themechanismfor

challengingit runsto the underlyingpermitcondition,not thestatementitself The

Petitionershouldnotbeheardto complainoftheinadequaciesofthestatementwhenthe

basisthat givesriseto theappealstemsfrom a permit’sconditions,not thedeliberative

thought-processesofthepermittingagency.As such,theIllinois EPAdoesnot construe

a statementofbasisasaffectingthevalidity of the final CAAPPpermitnor asareason

for voidingthenlinoisEPA’s final permitdecision. if suchchallengeswererecognized

14
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bytheBoard, theycouldserveasapretextfor preventingthefinal issuanceofaCAAPP

permit andresult in perpetuallitigation overalargelyministerialagencyfunction.

The Illinois EPAis ultimatelypreparedto arguethat thestatementofbasisthat

waspreparedin conjunctionwith the CAMP permitwassufficientlyadequateas to

complywith theAct. Alternatively,theIllinois EPAispreparedto contendthat the

statementofbasisrequirementis predominantlyproceduralin nature, is confinedto the

preliminarystagesof thepermittingprocessandarguablylackssufficiently intelligible

standardsasto serveasabasisforenforcement.In any event,theBoardshoulddenythe

Petitioner’srequestfor stayon anygroundsrelatingto this issue. Onthewhole, the

Petitioner’schargethat thestatementofbasisaffectstheentirepermit is unsupportedby

law and fails to demonstrateaprobabilityof successon themeritsof thecontroversy.

iii. Significanceof prior Boardrulings

TheBoardhasgrantednumerousstaysin pastandpendingCAAPPpermit

proceedings.For themostpart,theextentofthereliefgrantedhasbeenafunctionof the

relief soughtby thepetitioningparty. In severalcases,theBoardhasgrantedstaysofthe

entireCAAPPpermit,usuallydoingso withoutmuchsubstantivediscussion.’°

Curiously,all exceptingoneoftheprior casesinvolvingblanketstayswerebroughtby

petitioningpartiesrepresentedby thesamelaw firm. In otherCAAPP appealcases,the

Boardgrantedstaysfor thecontestedpermitconditions,againmirroringtherelief sought

‘° See.LoneStarindustries,Inc., v. Illinois EPA,PCBNo. 03-94,slip opinionat2,(January9,2003);
Nielsen ~& Bainbridge, L.L.C.. v. illinois EPA, PCBNo. 03-98,slip opinionat 1-2 (February6, 2003);
Saint-GobainContainers,Inc., i’. Illinois EPA, PCBNo. 04-47,slip opinionat 1-2 (Novembe6,
2003);Champion Laboratories,Inc., v. Illinois EPA, PCBNo. 04-65,slip opinionat I (January8, 2004);;
Midwest Generation, L.L.C.. v. Illinois EPA. PCBNo. 04-108,slipopinionat1 (January22,2004);Ethyl
PetroleumAdditives,Inc.. v. Illinois EPA, slip opinionat I (February5, 2004); BoardofTrusteesof
Eastern Illinois University v. Illinois EPA, PCBNo. 04-110,slip opinionat I (February5, 2004).

15
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by thepetitioningparty.’
1 In afew cases,theBoarddoesnot appearto havegrantedany

stayprotectionwhatsoever,asthepetitioningpartyapparentlyoptednot to pursuesuch

relief. 12

In themajorityof theafore-referencedcases,theIllinois EPAdid not actively

participatein thestaymotionssoughtbeforetheBoarddueto theperennially-occurring

pressof othermatters)3In doingso, theIllinois EPAclearlywaivedanyrights to voice

objectionsto thestayssoughtandobtainedin thosecases.Evenin theabsenceof a lack

ofresources,it is doubtflul that the illinois EPAwouldhavearticulatedweightyconcerns,

aspresentlyargued,with respectto thestayreliefrequestedin earliercases.However,

following theBoard’slastoccasionto acton ablanketstayrequestin a CAAPPpermit

appeal,Illinois EPAofficials becameawareofthepotentialimplicationsposedby stays

on theexisting Title V programapproval)4 In thewakeof thisdiscovery,theflhinois

EPA is nowcompelledto observethat theBoard’searlierdecisionsaffordingblanket

staysto CAAPPpermitsarguablyfell shortofexploringall oftherelevantconsiderations

“ See,Bridgestone/FirestoneOff-road Tire Companyv. Illinois EPA,PCB02-3! atpage3 (Noventer1,
2001);PPGIndustries,Inc., v. Illinois EPA, PCBNo. 03-82,sup opinionat 1-2 (February6, 2003);Abitec
Corporation v. Illinois EPA, PCBNo. 03-95,slip opinionat 1-2 (February20,2003);Noveon,Inc., v..
Illinois EPA, PCBNo. 04-102,slip opinionat1-2 (January22,2004);OasisIndustries,Inc., v. Illinois
EPA, PCB No. 04-116,slip opinionat 1-2 (May 6,2004).

~ See,XCTCLimitedPartnership.v. Illinois EPA, PCBNo.01-46,consolidatedwith Georgia-Pac~Ic

Tissue,L.LC, v. Illinois EPA, PCBNo.01-51; GeneralElectricCompanyv. Illinois EPA,PCB No. 04-
115 (January22,2004).

“ TheIllinois EPA did file ajoint motion in supportofastayrequestseekingprotectionforcontested
conditionsofa CAAPPpermit. See,Abitec Corporation v. Illinois EPA, PCBNo. 03-95,slip opinionat I-
2 (February20, 2003).

14 JimRoss,a formerUnit Managerfor theCAAPP Unitof theDivision of Air PollutionControl’s

PermitsSection,receivedan inquiry from a USEPA/kegionV representativein Marchof 2004pertaining
to thebroadnatureofthe staysobtainedinCAAPP permit appealproceedingsbefoTetheBoard. This
initial inquiry led to furtherdiscussionbetweenUSEPA/RegionV representativesandthe Illinois EPA
regardingthe impactof suchstayson theseverabilityrequirementsfor CAAPPpennitssetforth in 40
C.F.R.Pan70 andtheIllinois CA.APP. (See,SupportingAffidavit ofJim Rossattachedto this Motion).
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necessaryto theanalysis.Accordingly,theIllinois EPAurgestheBoardto reflectupon

additionalfactorsthat havenotpreviouslybeenaddressedto date)5

iv, Statutoryobjectivesof CA.APPandcommonattributesofpermit
appeals

As discussedearlier in thisMotion, the illinois CAAPPcommandsthe Illinois

EPA to incorporateconditionsinto aCA.APPpermitthat addressrequirements

concerningthe“severability” ofpermitconditions. See,415ILCS5/39.5(7)(1)(2004). To

this end,everyCAAPP permit is requiredto containapermitcondition severingthose

conditionschallengedin a subsequentpermitappealfrom theotherpennitconditionsin

thepermit. Theseverabilityprovisionisprominentlydisplayedin theStandardPermit

Conditionsof thePetitioner’sCAAPPpermit. See,StandardPermitCondition9.13. It

shouldalsobe notedthat the languagefrom theAct’s CAAPPprogrammirrors the

provisionpromulgatedby TJSEPAin its regulationsimplementingTitle V oftheCA/I.

See.40 C.F.R.§70.6(a)(5)(July1,2005edition).

As is evident from thestatutorylanguage,theobviouslegislativeintent for this

CAAPPprovisionis to “ensurethecontinuedvalidity” oftheostensiblylargerbodyof

permittingrequirementsthat arenot beingchallengedon appeal. Theuseoftheword

“various” in describingthoseconditionsthatareseverableis especiallyimportantwhen

comparedwith the laterreferencein thesamesentenceto “anyportions”ofthepermit

that arecontested. Becausethecommonlyunderstoodmeaningoftheadjective

“various” is “of diversekinds” or“unlike; different,” thiswordingdemonstratesa

legislativeintentto contrastonediscernablegroupofpermit conditions(i.e.,uncontested

‘~ It is noted that theBoard’sprior rulingsregardingblanketstaysof CAAPP pemutshavebeengranted
contingentupontheBoard’sfinal actionin the appealor “until the Boardordersotherwise.”
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conditions)from theotheranother(i.e., contestedconditions). See,TheAmerican

HeritageDictionary, SecondCollegeEdition; seealso, Webster’sNewWorld Dictionaiy,

Third CollegeEdition (describingprimaryuseofthetermas“differing onefrom another;

ofseveralkinds”). Giventheclearabsenceofambiguitywith this statutorytext, no other

reasonablemeaningcanbe attributedto its language.

The Illinois EPAreadilyconcedesthat thepermit contentrequirementsofthe

CAA andtheIllinois CAAPP arenotdirectlybindingon theBoard. However,while the

Illinois EPA’smandateunderSection39.5(7)(i) of theAct’s CAAPPprogramdoesnot,

on its face,affect theBoard,theprovisioncouldarguablybereadasa limitedrestriction

on theBoard’s discretionarystayauthorityin CAMP appeals.’6Implicit in thestatutory

languageis an unmistakableexpressionaimedat preservingthevalidity andeffectiveness

ofsomesegmentofthe CAJAIPPpermitduring theappealprocess.This legislativegoal

cannotbe achievedif blanketstaysare theconvention.Wheretheobviousintentionof

lawmakerscould bethwarted,reviewingcourtsmustconstrueastatutein amannerthat

effectuatesits objectandpurpose.See,F.D.LC. v. Nihiser, 799 F.Supp.904 (C.D. Ill.

1992); Co.stanedav. Illinois HumanRightsCommission,547N.E.2d437(Ill. 1989). In

this instance,theBoardshouldrecognizean inherentlimitationof its stayauthorityby

virtue ofthe Illinois CAAPP’sseverabilityprovision. At thevery least,theexistenceof

theprovisionshouldgivepauseto theBoard’srecentapproachin evaluatingstaysin

CAAPPpermit appeals.

16 Any suchrestrictionmaynot beabsolute,astheAct’s permitcontentrequirementdoesnot necessarily

nileout thepotentialmeritsofa blanketsaywhereapermitis challengedin its entirety.As previously
mentioned,theIllinois EPAdisputesthemeritsofPetitioner’sargumentrelatingto apurporteddeficiency
in theCAAPPpermit’sstatementof basis.

18
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It is noteworthythat oneofthechiefgoalsoftheCAA’s Title V programis to

promotepublicparticipation,including theuseofcitizensuitsto facilitatecompliance

throughenforcement.’7TheseverabilityrequirementofthePart70 regulations,which

formedtheregulatorybasisfor Section39.5(7)(i) oftheIllinois CAAPP,canbe seenas

an extensionofthis endeavor.BlanketstaysofCAAPPpermitscouldarguablylessen

theopportunitiesfor citizen enforcementin an areathat is teemingwith broadpublic

interest. Moreover,thecumulativeeffectof stayssoughtby Petitionerandothercoal-

fired CAAPPpennitteesin otherappealswould castawidenet. Blanketstaysof these

recently-issuedCAAPPpermitswould effectively shieldan entiresegmentof illinois’

utilities sectorfrom potential enforcementbasedon Title V permitting, which wasmeant

to provideamoreconvenient,efficientmechanismfor thepublic to seekCAA-related

enforcement.

One lastconsiderationin this analysisis thedeliberate,if not time-consuming,

paceof permitappealsin general. Frompastexperience,theillinois EPAhasobserved

thatmanypermit appealsareof a type that couldmoreaptlybe describedas“protective

appeals.”Thesetypesofappealsare frequentlyfiled becausea particularpermit

conditionaffectsanissuerelatingto on-goingor future enforcementproceedings.

Alternatively, thesecasesmayentailsomeotherkind of contingencynecessitating

additionalpermit review,anewpermitapplicationand/orobtainingarevisedpermitfrom

theIllinois EPA. Only rarelydoesapermit appealactuallyproceedto hearing.

Basedon theIllinois EPA’s estimation,nearlyall of theCAMP permit appeals

filed with theBoardto datecouldbe aptly describedas“protectiveappeals.” While a

‘~ See,DavidP. Novello, TheNewCleanAir Act OperatingPennit Program.’EPA’sFinalRules.23
EnvironmentalLaw Reporter10080,10081-10082(February1993).
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handfiulofcaseshavebeenvoluntarilydismissedfrom theBoard’sdocket,severalof

thesecasesare,andwill remain,pendingwith theBoardfor monthsand/oryearsto

come,in part,becausethereis no ability to resolvethemindependentoftheir related

enforcementorpermittingdevelopments.As the Illinois EPA is oftenanobligatory

participantin manyofthesetypesofcases,this argumentis not meantto condemnthe

practice.Rather,therelevantpoint is that significantportionsofaCA.APPpermitstayed

in its entiretywill bedelayedfrom takingeffect, in spiteofbearingno relationshipto the

appealor its ultimateoutcome. To allow thiswider circumstanceswherepetitioning

partiesseldomappearto desiretheir“day in court” strikesthe Illinois EPAasneedlessly

over-protective.

CONCLUSION

For thereasonsexplainedabove,the illinois EPAmovestheBoardto denythe

Petitioner’srequestfor a stayoftheeffectivenessof theCAAPPpermit in its entirety.

Respectfullysubmittedby,

ILLINOIS ENVIRONMENTAL

PROTECTIONAGENCY,

Robb H. Layman
AssistantCounsel

Dated:November18, 2005
Illinois EnvironmentalProtectionAgency
1021 North GrandAvenueEast
P.O.Box 19276
Springfield, fllinois 62794-9276
(217)524-9137
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STATE OF ILLThIOIS
COUNTYOFSANGAMON

• AFFIDAVIT

I, Jim Ross,beingfirst duly sworn,deposeandstatethat thefollowing statements

setforth in this instrumentaretrueandcorrect,exceptasto mattersthereinstatedto on

informationandbeliefand,asto suchmatters,theundersignedcertifiesthat hebelieves

thesameto betrue:

1. I armcune tly enplo tedby theIllinois EnvironmentalProtectionAgency

(“illinois EPA”) asaseniorPubiléSeM~44dministratorprofessionalengineer.During

theearlypartof2004,I wastheManageroftheCleanAir Act PermitProgram

(“CAAPP”) Unit in theDivision of Air Pollution Control’sPermitSection,whoseoffices

arelocatedat 1021 NorthGrandAvenueEast,Springfield,illinois. I havebeen

employedwith the illinois EPAsinceMay 1988.

2. As partof myjob responsibilities,I participatedin frequentteleconference

callswith representativesfrom the UnitedStatesEnvironmentalProtectionAgency

(“tJSEPA”) atRegionV in Chicago,Illinois, involving various‘pendingCAAPPpermit’

applicationsand issuespertainingto theadministrationof theCAAPPprogram.By

virtue ofmy involvementin theCAAPPpermitreviewprocess,I amfamiliarwith

communicationsbetweenUSEPA/RegionV andthe Illinois EPAin Marchof2004

concerninganissuerelatingto staysobtainedin CAAPPpermit appealsbefórdthe

Illinois PollutionControlBoard. Theissuewasinitially raisedby arepresentativefrom

USEPA/RegionV. who expressedconcernaboutthe impactofsuchstaysuponthà

severabilityrequirementsof 40 C.F.R.Part70 andthe Illinois CAAPP.

3. I havereadtheMotion preparedby the illinois EPA’s attorneysrelatingto



ELECTRONIC FILING, RECEIVED, CLERK’S OFFICE, NOVEMBER 18, 2005

this matterand,thither, find thatthe factssetforth in saidresponsesandanswersaretrue,

resjSonsiveandcompleteto thebestofmy knowledgeandbelief.

SubscribedandSworn
To BeforeMe this ,LjDay of November2005

~Oek)r9~RT •+4+$4$4*+++4t4+$t
~. OFFICIAL SEAL. .
* BRENDA BOEMNER :
?ç ?CTMYPUBUCISTATEOFIWIGS t
t MY GOSSISSIONEIWflS 4-2o~:
~Stet+t+++t4444#tt++++44+44

sayet~3q~
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CERTIFICATEOFSERVICE

I herebycertify thaton the18th dayofNovember2005,I did send,by electronic

mail with priorapproval,thefollowing instrumentsentitledAPPEARANCES,

MOTION IN OPPOSITIONTOPETITIONER’SREQUESTFORSTAY and

AFFIDAVIT to:

DorothyGunn,Clerk
Illinois PollutionControlBoard
100 WestRandolphStreet
Suite11-500
Chicago,illinois 60601

andatrueandcorrectcopyof thesameforegoinginstrument,byFirst ClassMail with

postagethereonfilly paidanddepositedinto thepossessionoftheUnitedStatesPostal

Service,to:

BradleyP. Halloran SheldonA. Zabel
HearingOfficer KathleenC. Bassi
JamesR. ThompsonCenter StephenJ. Bonebrake
Suite 11-500 JoshuaR. More
100 WestRandolphStreet KavitaM. Pate!
Chicago,Illinois 60601 Schiffllardin,LLP

6600 SearsTower
233 SouthWackerDrive
Chicago,illinois 6060

RobbH. La~ian “J
AssistantCounsel


